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The Estate Planner
By Lewis Saret

Post-ATRA Estate Planning, Part I: Key Transfer Tax Provisions 
of the American Tax Relief Act of 2012

In General
On January 1, 2013, Congress passed the American 
Taxpayer Relief Act of 2012 (ATRA),1 and on January 2, 
2013, President Obama signed ATRA into law. ATRA 
makes permanent, with certain modifi cations, the 
transfer tax provisions of the so-called Bush tax cuts, 
originally enacted as part of the Economic Growth 
and Tax Relief Reconciliation Act of 2001 (EGTRRA).2

EGTRRA made several changes to the federal 
transfer tax system, including most prominently, 
phased in reductions in transfer tax rates and 
phased in increases to the transfer tax exclusion/
exemption amounts. 

Due to budgetary requirements, EGTRRA included 
a sunset provision that caused its transfer tax 
provisions to expire at the end of 2010.

At the end of 2010, Congress enacted the Tax 
Relief, Unemployment Insurance Reauthorization 
and Job Creation Act of 2010 (TRA 2010).3 TRA 2010 
extended the EGTRRA tax changes for two years and 
set the estate tax at a 35-percent maximum tax rate, 
with an estate tax applicable exclusion amount of $5 
million, adjusted for infl ation.

ATRA was enacted in response to the expiration of 
the TRA 2010 tax provisions.

Because ATRA’s changes to the federal tax system 
are substantial, those changes combined with 
changes to various federal income tax provisions, 
both enacted within ATRA as well as changes enacted 
elsewhere (e.g., Code Sec. 1411 enacted as part of 
the Health Care and Education Reconciliation Act 
of 2010,4 which enacted the 3.8-percent Medicare 
surtax), have caused a paradigm shift in basic estate 
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planning for the fi rst time in a generation. The reason 
for this is that estate taxes now become relatively less 
important for many clients (and in fact a nonfactor 
for many clients) while, simultaneously, income taxes 
have become substantially more important.

Note. The changes made by ATRA are “permanent” 
changes in the sense that, unlike the prior transfer 
changes contained within EGTRRA and TRA 
2010, each of which contained sunset provisions 
that caused their tax provisions to automatically 
expire absent further legislation, ATRA contains 
no such sunset provisions.

Caution. Although the ATRA transfer tax changes 
are permanent changes, the 2013 Greenbook,5 
which contains the Administrations’ 2014 
budget proposals, at pages 138–39, proposes 
returning transfer taxes to their 2009 levels, 
including a 45-percent maximum transfer tax 
rate, nonindexed applicable exclusion amounts 
of $3.5 million for estate and GST taxes, and 
a nonindexed applicable gift tax exclusion 
amount of $1 million for gift taxes. However, 
the Greenbook calls for these changes to occur 
in 2018.

This column, the fi rst of a three-part series, will 
discuss the changes made by ATRA that directly 
impact transfer taxes and will summarize some other 
key tax changes that indirectly impact estate planning.

Part two of this series will discuss in detail the 
so-called portability rules, which allow the unused 
applicable exclusion amount of the fi rst spouse to 
die to be used by the surviving spouse.

Part three of this series will discuss planning under 
the new rules and in particular how the new tax 
provisions changes the analysis and recommendations 
involved in typical estate plans. 

ATRA Estate, Gift and 
GST Tax Provisions
Generally

Under EGTRRA, as modified by the TRA 2010, 
estates of decedents passing away in 2012 could avail 
themselves of an applicable exclusion amount of $5 
million and a maximum federal estate tax rate of 35 
percent. However, absent further legislation, such 
provisions were scheduled to automatically lapse 

on December 31, 2012, at which time pre-EGTRRA 
transfer tax provisions would apply. Among other 
things, the pre-EGTRRA provisions included a sharply 
reduced applicable exclusion amount of $1 million, 
as opposed to $5 million, and a sharply increased 
maximum estate tax rate of 55 percent, as opposed 
to 35 percent. 

ATRA permanently extended EGTRRA and TRA 
2010 tax provisions by striking the sunset provisions 
contained in EGTRRA and TRA 2010, which absent 
ATRA would have caused the tax provisions of both 
EGTRRA and TRA 2010 to lapse.6

This causes several changes to the federal transfer 
tax system, which are discussed below.

Transfer Tax Rates
The new maximum estate, gift and GST tax rate is 
now set at 40 percent. As a result, the new transfer 
tax rate schedule is as outlined in Exhibit 1.7

Exhibit 1. 
2013 Gift and Estate Tax Rate Schedule

Taxable Estate
Tentative 

Tax Equals Plus
Of Amount 

Over

0 - $10,000 $0 18% $0

$10,000 - $20,000 $1,800 20% $10,000

$20,000 - $40,000 $3,800 22% $20,000

$40,000 - $60,000 $8,200 24% $40,000

$60,000 - $80,000 $13,000 26% $60,000

$80,000 - $100,000 $18,200 28% $80,000

$100,000 - $150,000 $23,800 30% $100,000

$150,000 - $250,000 $38,800 32% $150,000

$250,000 - $500,000 $70,800 34% $250,000

$500,000 - $750,000 $155,800 37% $500,000

$750,000 - $1,000,000 $248,300 39% $750,000

$1,000,000 + $345,800 40% $1,000,000

Credit shelter amount $5,250,000 (2013)
Unifi ed credit amount $2,045,800 (2013)

Because the GST tax is tied to the maximum estate 
tax rate, the GST tax rate is now 40 percent also.8

Finally, the fi ve-percent surtax that was formerly 
imposed on estates and gifts exceeding $10 million 
and up to estates and gifts of $17,184,000 no longer 
applies to estates of decedents dying or gifts made 
in or after 2013.

Transfer Tax Exclusion and 
Exemption Amount
EGTRRA’s sunset provision, as extended by the 
TRA 2010, would have resulted in an applicable 
exclusion amount of $1 million for estates of 
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decedents dying and gifts made after 2012, which 
caused a signifi cant amount of concern among 
wealth individuals and estate planners during 2012. 
ATRA addressed this issue by making permanent 
the applicable exclusion amount that was enacted 
as part of TRA 2010.

TRA 2010 modified the applicable exclusion 
amount so that it equaled $5 million as of 2011, and 
it also included a provision to increase the applicable 
exclusion amount to refl ect an infl ation adjustment.9 
Adjusted for inflation, the applicable exclusion 
amount is $5,125,00010 and $5.25 million11 for 
estates of decedents dying in and gifts made in 2012 
and 2013, respectively.

The GST exemption amount is set to equal the 
applicable exclusion amount, so it is the same as 
the gift and estate tax applicable exclusion amount.12

Example 1. Agatha dies in 2013, domiciled in a 
state with no state estate tax and an estate of $5 
million. Because Agatha’s estate s under $5.25 
million, her estate does not trigger any federal 
estate tax liability and her estate need not fi le 
any estate tax return.

Example 2. Same facts as Example 1, except 
assume that ATRA had not been enacted and, 
as a result, the EGTRRA estate tax changes 
lapsed before 2013 leaving a federal applicable 
exclusion amount of $1 million and a maximum 
estate tax rate of 55 percent. Here, Agatha’s 
estate incurs a federal estate tax liability of 
approximately $2,045,000. Therefore, ATRA has 
saved Agatha’s estate approximately $2,045,000 
in transfer taxes.

Note. Adjusted for inclusion, the applicable 
exclusion amount will increase substantially 
over time. Exhibit 2 shows a table that estimates 
the growth of the applicable exclusion amount 
assuming different infl ation rates ranging from 
one percent annually to 10 percent annually. 

Portability

Generally

TRA 2010 included a “portability” provision. 
Portability allows the fi rst spouse to die to transfer his/
her unused estate tax applicable exclusion amount 
to the surviving spouse, who can then use it for his/
her gift or estate tax purposes. The fi rst spouse’s 
unused estate tax applicable exclusion amount is 
the “deceased spouse’s unused exemption,” also 
generally referred to as “DSUE.”

When portability was included in TRA 2010, many 
if not most estate lawyers gave it little attention 
because of TRA 2010’s sunset provision. Now, 
however, portability has been made permanent. As 
a result, many estate lawyers view this as causing a 
paradigm shift in estate planning.13

Note. Part II of this series of columns will discuss 
portability in detail, including a discussion of the 
temporary and proposed regulations, which the 
IRS issued in 2012.

Planning Pointer. Portability will signifi cantly 
change the analysis and recommendations for 
estate planning for married couples. As a result, 
in contrast to the standard credit shelter (bypass) 

Year: 2013 2014 2015 2016 2017 2018 2019 2020

Assumed 
Infl ation 
Amount

1%  $5,250,000.00  $5,302,500.00  $5,355,525.00  $5,409,080.25  $5,463,171.05  $5,517,802.76  $5,572,980.79  $5,628,710.60 

2%  $5,250,000.00  $5,355,000.00  $5,462,100.00  $5,571,342.00  $5,682,768.84  $5,796,424.22  $5,912,352.70  $6,030,599.76 

3%  $5,250,000.00  $5,407,500.00  $5,569,725.00  $5,736,816.75  $5,908,921.25  $6,086,188.89  $6,268,774.56  $6,456,837.79 

4%  $5,250,000.00  $5,460,000.00  $5,678,400.00  $5,905,536.00  $6,141,757.44  $6,387,427.74  $6,642,924.85  $6,908,641.84 

5%  $5,250,000.00  $5,512,500.00  $5,788,125.00  $6,077,531.25  $6,381,407.81  $6,700,478.20  $7,035,502.11  $7,387,277.22 

6%  $5,250,000.00  $5,565,000.00  $5,898,900.00  $6,252,834.00  $6,628,004.04  $7,025,684.28  $7,447,225.34  $7,894,058.86 

7%  $5,250,000.00  $5,617,500.00  $6,010,725.00  $6,431,475.75  $6,881,679.05  $7,363,396.59  $7,878,834.35  $8,430,352.75 

8%  $5,250,000.00  $5,670,000.00  $6,123,600.00  $6,613,488.00  $7,142,567.04  $7,713,972.40  $8,331,090.20  $8,997,577.41 

9%  $5,250,000.00  $5,722,500.00  $6,237,525.00  $6,798,902.25  $7,410,803.45  $8,077,775.76  $8,804,775.58  $9,597,205.38 

10%  $5,250,000.00  $5,775,000.00  $6,352,500.00  $6,987,750.00  $7,686,525.00  $8,455,177.50  $9,300,695.25  $10,230,764.78 

Exhibit 2.
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trust/marital trust estate plan of the past, planners 
are likely to see a greater amount of variation 
among estate plans for married couples, which 
will depend on several different factors. Part III of 
this series of columns will discuss estate planning 
for married couples in detail, taking into account 
portability and other post-ATRA tax provisions.

Applicable Exclusion Amount 
Taking into Account Portability
If the estate of the fi rst spouse to die makes the 
appropriate portability election, the surviving spouse’s 
applicable exclusion amount may be calculated as 
outlined in Exhibit 3.

Exhibit 3.

+ Surviving spouse’s basic applicable exclusion amount.
+ Aggregate DSUE amount.1

= Applicable exclusion amount2

1 Code Sec. 2010(c)(2).
2 Code Sec. 2010(c)(2).

Example 3. Hercule and Jane are married. Hercule 
dies in 2010 and his estate makes the portability 
election. Assume the DSUE amount from Hercule’s 
estate is $4 million. In 2013, when the basic 
applicable exclusion amount equals $5.25 million, 
Jane dies. Here, the applicable exclusion amount 
available to Jane’s estate equals $9.25 million, which 
is calculated as follows in Exhibit 4.

Exhibit 4.

+ $5,250,000 Surviving spouse’s basic applicable 
exclusion amount.

+ $4,000,000 Aggregate DSUE amount.1

= $9,250,000 Applicable exclusion amount2

1 Code Secs. 2010(c)(2)(A), 2010(c)(3).
2 Code Sec. 2010(c).

Any applicable exclusion amount of the fi rst spouse 
to die that is used to reduce the estate tax liability of 
that spouse’s estate tax reduces the amount of the 
excess applicable exclusion amount that carries over to 
the surviving spouse in the form of the DSUE amount.

In this regard, the DSUE equals the lesser of the 
following two items:

The basic exclusion amount14
The excess of (a) the applicable exclusion amount 
of the last such deceased spouse, over (b) the 

amount with respect to which the tentative tax 
is determined under Code Sec. 2001(b)(1) on the 
estate of that deceased spouse.15

Note. On June 15, 2012, the IRS released 
temporary and proposed regulations provid-
ing guidance with respect to portability in T.D. 
9593.16 The guidance provided in these regula-
tions will be discussed in detail in Part II of this 
series of columns.

Other Transfer Tax Provisions
Qualifi ed Family Owned 
Business Interest

ATRA permanently repealed the Qualifi ed Family 
Owned Business Interest (QFOBI) deduction. For 
decedents dying before 2004, the QFOBI worked in 
conjunction with the applicable exclusion amount 
to shield estates containing certain interest in family 
owned businesses from estate tax. 

The QFOBI rules were complex and diffi cult to 
comply with. In addition, the benefi ts of the QFOBI 
deduction were considered unnecessary in light of 
the increased exemptions provided by EGTRRA.

With ATRA making EGTRRA provisions permanent, 
the QFOBI deduction is now permanently repealed.

State Death Tax Credit/Deduction
Prior to EGTRRA the Code allowed a dollar-for-dollar 
credit for certain state estate/inheritance taxes, with 
certain limitations. As a result, many states enacted 
so-called soak-up or sponge taxes, which were de-
signed to enact state death taxes that were entirely 
offset by the federal estate state death tax credit.17

As a result of the repeal of the EGTRRA sunset 
provision, the repeal of the state death tax credit and 
its replacement with the state death tax deduction 
has been made permanent.18

Stepped-up Basis for Property 
Acquired from Decedent
Prior to EGTRRA, property acquired from a decedent 
generally took an income tax basis equal to the fair 
market value of such property as of the date of death 
of the decedent or the alternate valuation date.19 Such 
a basis is commonly referred to as the stepped-up basis 
because frequently such a basis is higher than the dece-
dent’s basis in such property immediately before death.

EGTRRA replaced the stepped-up basis rules with 
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a set of modifi ed carryover basis rules20 pursuant 
to which property acquired from a decedent took 
the decedent’s tax basis immediately with certain 
modifi cation, but only for the one-year period of 
calendar year 2010, during which the federal estate tax 
was repealed. ATRA continues to apply the stepped-up 
basis rules. Although ATRA generally made EGTRRA’s 
transfer tax provisions permanent, it did not make the 
modifi ed carryover tax basis regime permanent.

GST Tax Changes
EGTRRA enacted several changes with respect 
to the GST tax. Because ATRA repeals EGTRRA’s 
sunset provision, all of these changes are now made 
permanent. These changes include the following:

Deemed and retroactive allocation of GST exemp-
tion. EGTRRA amended Code Sec. 2632 to create 
a new set of rules for the deemed allocation of GST 
to certain lifetime transfers to trusts.21 Pursuant to 
these provisions, when individuals make lifetime 
indirect skips, any unused portion of that person’s 
GST exemption is allocated to the property to the 
extent necessary to cause the inclusion ration to 
equal zero.22 There are also provisions to elect out 
of this deemed allocation,23 and to provide retroac-
tive allocations of GST exemption under certain 
circumstances.24 These provisions are now made 
permanent.
Severance of trusts for GST tax purposes. EG-
TRRA amended Code Sec. 2642(a) to allow 
taxpayers to make a “qualifi ed severance” of a 
trust for GST tax purposes. Where trusts are sev-
ered in a “qualifi ed severance,” the resulting trusts 
are treated as separate trusts for GST purposes 
after the severance. This provides a relatively easy 
method of achieving trusts that are fully subject 
to or fully exempt from GST tax. These provisions 
are now made permanent.
Modifi cation of valuation rules for GST pur-
poses. EGTRRA amended Code Sec. 2642(b) to 
clarify the valuation rules regarding timely and 

automatic allocations of GST exemption, which 
are now made permanent.
Late GST elections and substantial compliance. 
EGTRRA added Code Sec. 2642(g), which directs 
the IRS to issue regulations giving taxpayers the 
opportunity to request extensions of time with 
respect to certain GST provisions, which are now 
made permanent.
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