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Retirement Benefi ts in the Context of Estate Planning—Part III: 
Income Taxation of Qualifi ed Rollovers; Current Estate and Gift 
Tax Developments

By Lewis Saret*

Introduction
This is the third in a series of columns that addresses 
retirement benefi ts in the context of estate planning. 
The fi rst column discussed the minimum required 
distribution (MRD) rules that apply to qualified 
retirement plans (herein referred to as “QRPs”).1 
The second column discussed income taxation of 
payments from qualifi ed retirement plans where the 
participant or account owner has basis associated 
with his/her QRP interest. 

This column is divided into two parts. Part I dis-
cusses taxation resulting from qualifi ed rollovers from 
one retirement plan to another, with emphasis on 
both QRP-to-IRA rollovers and IRA-to-IRA rollovers. 
Part II it discusses some important tax developments 
relevant to estate planning, including the transfer tax 
provisions included in President Obama’s FY 2013 
budget proposal. 

Among other things, in Part I, this column defi nes 
direct and indirect (or “60-day”) rollovers, outlines 
the requirements for valid rollovers, and explains, 
in general terms, the differences between taxable 
and nontaxable rollovers. Additionally, it discusses 
the specifi c tax consequences imposed by rollovers, 
whether performed by the participant, the spouse, 
or a nonspousal benefi ciary. Future columns will 
discuss Roth IRA conversions, which are not dis-
cussed in this column. 
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I. Income Taxation of 
Qualifi ed Rollovers
Constantly evolving legislation and a complicated 
IRS Code create nuances that necessitate careful 
understanding of the taxation of retirement benefi ts 
if practitioners wish to properly incorporate such 
benefi ts in their clients’ estate plans. 

Generally, QRP distributions are taxed as ordi-
nary income to participants or their benefi ciaries 
under Code Sec. 402(a) and Code Sec. 408(d)(1).2 
“Rollovers,” however, represent an asset transfer 
technique that can avoid such tax exposure: by 
transferring or “rolling over” assets from one QRP 
to another, a participant can avoid the inclusion 
of the transferred amount in his/her gross income, 
thereby dodging the tax exposure that would oth-
erwise result from a “normal” distribution. 

Although “rollover” once always meant “tax-free 
rollover,” some rollovers—Roth IRA “conversions” in 
particular—are now taxable, so it is essential to be 
cognizant of how rollovers are completed in order 
to avoid unnecessary tax exposure. Additionally, the 
precise form of a rollover will impact the application 
of the withholding rules. 

The Section proceeds as follows: It fi rst defi nes 
the terms “rollover,” “rollover contribution,” “direct 
rollover,” “indirect (60-day) rollover” and “trustee-to-
trustee transfer.“ It then outlines the requirements for 
a valid rollover, and fi nally it examines three types 
of rollovers—participant, spousal and non-spousal 
beneficiary—and their associated tax outcomes 
through the use of several examples. Later columns 
will explore the tax implications of QRP-to-Roth IRA 
“conversions” and IRA-to-Roth IRA “conversions,” 
which has become popular in recent years.

Defi nitions
Rollover. Generally, rollovers and trustee-to-trustee 
transfers are ways to move assets from one retire-
ment plan to another. A rollover can also be a way 
to move assets out of a plan and then back into the 
same plan.”3 A rollover, then, refers to a distribution 
made, directly or indirectly, from one retirement 
plan to another, in accordance with the various 
requirements that are outlined below.  
Direct Rollover. A direct rollover refers to a type 
of distribution in which assets are transferred 
directly from the participant’s account in a QRP, 
403(b) plan or governmental 457(b) plan to 
another plan—either an IRA or another eligible 

plan—either for the benefi t of the participant 
or for the benefi t of the spouse or designated 
benefi ciary, if the participant is deceased. A 
direct rollover of benefi ts from a non-IRA plan 
to a nonspouse designated benefi ciary can be 
made only to an IRA or Roth IRA, not any other 
type of plan. 

Note. While the IRS and this column refer to the 
above procedure as a “direct rollover,”4 the Code 
calls this a direct trustee-to-trustee transfer.5

Indirect Rollover. A “60-day” or indirect roll-
over refers to a distribution from a QRP to the 
participant or his surviving spouse, followed by 
the participant or spouse re-depositing the dis-
tributed amount into the same or another QRP 
or IRA. Normally, there is a 60-day deadline for 
completing such a rollover.6

Requirements 
for a Valid Rollover
A valid rollover must meet several requirements, which 
practitioners should understand in order to correctly 
guide clients in performing valid rollovers, and thereby 
avoid any unintended tax burden typically associated 
with rollovers that are not performed correctly. First, 
any distribution from a QRP, IRA or 403(b) plan may 
be rolled over, with the following exceptions:

Inherited plans. Typically, a distribution from an 
inherited retirement plan may not be rolled over 
to the benefi ciary’s own plan by any benefi ciary 
other than the participant’s surviving spouse. To 
illustrate, a participant, Dickens, dies, designating 
his wife, Catherine, as his only benefi ciary. Cath-
erine becomes the only person who may roll over 
distributions from Charles’ plan to her own. Spousal 
rollovers are discussed in more detail below. 

Comment. Certain exceptions do exist for non-
spouse benefi ciary rollovers, also discussed in 
subsequent sections.

MRD. A participant’s minimum required dis-
tribution may not be rolled over to another 
retirement account.7

Series payments. Any distribution that is part of 
“a series of substantially equal periodic payments 
made annually or more often”—as defi ned by 
Code Sec. 402(c)(4)(A) and Reg. §1.402(c)-2, 
A-5—may not be rolled over.
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Corrective and “deemed” distributions. Cor-
rective or “deemed” distributions listed in Reg. 
§1.402(c)-2, A-4 cannot be rolled over.
Hardship distributions. Hardship distributions, 
as defi ned in Code Sec. 402(c)(4), cannot be 
rolled over.
12-month limitation of IRA rollovers. Generally, 
you may not roll over an IRA distribution to the 
same or another IRA more than one time in a 
period of 12 months. This is discussed in more 
detail below. 
Plan loans. A plan loan that has been deemed 
to be distributed under Code Sec. 72(p) cannot 
be rolled over.
After-tax money. Although both pre- and after-tax 
money can be rolled over from a QRP to a tradi-
tional IRA,8 after-tax money may not be rolled in the 
opposite direction (i.e., from an IRA to a QRP).9

Second, indirect rollovers must roll over to the “new” 
account the same property that was received from the 
“old” account. That is, a rollover cannot be used to 
“swap” property out of a retirement plan.10 The only 
exception occurs when the participant (or surviving 
spouse) sells the property after receiving it from the fi rst 
plan. In this case, the sales proceeds can be rolled over 
rather than the property itself, as described in Code Sec. 
402(c)(6)(A): “The transfer of an amount equal to any 
portion of the proceeds from the sale of property re-
ceived in the distribution shall be treated as the transfer 
of property received in the distribution.”11 

Third, as noted above, the Code permits only one 
IRA-to-IRA indirect rollover in a time period of twelve 
months. Specifi cally, it reads as follows: you may not 
roll over an IRA distribution to the same or another IRA 
“if at any time during the year period ending on the day 
of … [the receipt of the distribution] such individual 
received any other amount … from an individual re-
tirement account … which was not includible in his 
gross income” because it also functioned as a tax-free 
rollover.12 Exceptions and nuances do exist to this rule, 
but lie beyond the scope of this column.

Types of Rollovers and Associated 
Income Tax Outcomes 

Rollovers by the Participant
Generally, under Code Sec. 402(c)(1) and Code 
Sec. 408(d)(3), a retirement plan distribution is not 
included in a person’s gross income—and is therefore 
nontaxable—if such distribution is rolled over to the 
same or different QRP or IRA, as long as the above 

requirements are met. That is to say, direct rollovers 
are generally nontaxable. However, if the recipient 
account is a Roth IRA—i.e., if a “conversion” takes 
place—the rollover is taxable. 

Tax Withholding—QRP Distributions
Rollover distributions from QRPs are subject to 
withholding at a 20-percent rate, unless the rollover 
is executed “directly” according to the defi nition 
above.13 This applies to QRP distributions to any 
benefi ciary. 

Tax Withholding—IRA Distributions
Unlike QRP distributions, IRA distributions are not 
subject to withholding at a 20-percent rate. This is 
because an IRA distribution cannot be an “eligible 
rollover distribution” for withholding tax purposes, 
even if it is eligible to be rolled over.”

Therefore, if a distributee wishes make a distribu-
tion from a QRP without paying income tax on such 
distribution, all s/he has to do is make a direct roll-
over into an IRA, then take the money out of the IRA, 
electing to not withhold taxes on the IRA distribution. 
The example in Table 1 below illustrates the benefi t 
of such direct rollovers to IRA.

Table 1.  Benefi t of Direct Rollovers to IRA
Figure 1. Indirect (60-day) Rollover from QRP to IRA

Distribution Tax Withheld (20%) “Leftover” Distribution

$50,000.00 $10,000.00 $40,000.00

Figure 2. Direct Rollover from QRP to IRA

Distribution Tax Withheld (0%) “Leftover” Distribution

$50,000.00 $0.00 $50,000.00

In Table 1, the distributee saved $10,000 by 
choosing a direct rollover to an IRA instead of 
an indirect rollover to an IRA. There are excep-
tions to the above. The 20-percent withholding 
rule is not mandatory when it is “reasonable to 
believe that the distribution is not includible in 
the payee’s income.”14 For example, if Dickens’ 
entire distribution consists of securities from his 
employer corporation (i.e., not cash), there is no 
withholding. If the distribution consists of securi-
ties of the employer corporation plus cash and 
other properties, the employer is only obligated to 
withhold the value of the cash and other proper-
ties. The example in Table 2, below, illustrates this 
exception by showing what happens to Dickens’ 
$60,000 distribution from his QRP given various 
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asset allocations. In Figure 1 (“Indirect (60-day) 
Rollover from QRP—Securities Only”), Dickens 
makes a distribution consisting entirely of securi-
ties from his employer corporation, and, because 
it is “reasonable to believe that [securities are] not 
includible” in Dickens’ income, no tax is with-
held, in accordance with Code Sec. 3405(e)(1)(B)
(ii). In Figure 2, (“Indirect (60-day) Rollover from 
QRP—Securities and Cash”), tax is withheld on the 
cash portion of Dickens’ distribution, resulting in a 
reduction of $4,000 in the amount of fi nal distribu-
tion amount after withholding. 

Spousal Rollovers
As background, spousal rollovers refer to the 
surviving spouse’s option to roll over, to her own 
retirement plan, retirement benefi ts left to her by 
her deceased spouse. The rollover option boasts 
many advantages. First, if the deceased spouse’s 
plan’s only form of death benefi t is a lump sum 
payout, a rollover helps to escape paying taxes on 
such a sum. Additionally, rolling over benefi ts to his/
her own plan allows the spouse to be the “owner” 
of those benefi ts under MDR rules, and thus gain 
deferral advantages as compared with taking the 
benefi ts as benefi ciary. 

Code Sec. 402(c)(1) permits a participant in a QRP 
to roll over certain distributions to another QRP, or 
to any other eligible plan, as long as the require-
ments outlined are met. While spousal IRA-to-IRA 
rollovers and Roth IRA “conversions” are fairly com-
plicated, the same general rules apply regarding 
the direct rollover option and mandatory income 
tax withholding. Partial distributions, discussed in 
more depth in later columns, are also eligible for 

rollover, unless they are MRDs or part 
of a “series payment.”

Nonspouse Benefi ciary Rollovers
The Code permits rollovers performed 
by designated nonspouse benefi ciaries, 
as long as the rollover is performed 
directly. Specifi cally, a nonspouse des-
ignated benefi ciary can transfer funds 
by direct rollover from certain types 
of inherited non-IRA plans (including 
403(b) and governmental 457(b) plans) 
into an “inherited IRA” or inherited 
Roth IRA.15

Aside from direct rollovers, however, 
a nonspouse beneficiary cannot roll 

over a distribution received: “If, after the participant’s 
death, the retirement plan or IRA makes a distribution 
to a benefi ciary who is not the participant’s surviving 
spouse, that distribution cannot be rolled over. It can-
not be rolled back into the plan or IRA it came out of, 
or into any other plan or IRA.”

Ultimately, direct and indirect rollovers—to and from 
QRP and IRA accounts—represent a powerful asset 
management tool for estate planners and their clients. 
However, given the various tax consequences associat-
ed with different kinds of rollovers, and the requirements 
governing the validity of rollovers themselves, estate 
planning professionals should familiarize themselves 
with the rules and regulations in order to minimize any 
unintended tax burdens for their clients. 

II. Current Developments 
Relevant to Estate Planning
Part II will discuss recent estate and gift tax develop-
ments.

The 2013 Administration 
Budget Proposal
On Monday, February 13, 2012, President Obama 
presented the Administration’s budget proposal for 
the 2013 fi scal year (“Budget Proposal”). The Budget 
Proposal proposes considerable changes to estate and 
gift taxes, many of which have been made before, but 
new proposed changes to the “grantor trusts” rules 
are new and somewhat surprising.

Although many commentators argue that the Budget 
Proposals are dead on arrival, they are important because 
some of the proposals may ultimately be enacted and 
they indicate what the Administration is focusing on. 

Table 2.
Figure 1. Indirect (60-day) Rollover from QRP—Securities Only

Asset in Distribution Tax Withholding Rate Tax Withheld

Securities $60,000 0% $0

Cash 0 20% $0

Distribution (Pre-Withholding) $60,000

Distribution (After Withholding) $60,000

Figure 2. Indirect (60-day) Rollover from QRP—Securities and Cash

Asset in Distribution Tax Withholding Rate Tax Withheld

Securities $40,000 0% $0

Cash $20,000 20% $4,000

Distribution (Pre-Withholding) $60,000

Distribution (After Withholding) $56,000
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Return to 2009 Rates and 
Exemptions; Permanent Portability
Under current law, that the estate, generation-
skipping transfer (GST), and gift tax rate is 35 
percent until the end of 2012, with a combined 
lifetime applicable exclusion amount of $5 mil-
lion (indexed after 2011 to account for infl ation 
from 2010). The surviving spouse of a decedent 
who dies after December 31, 2010, may increase 
his/her exemption amount by the unused portion 
of the predeceased spouse’s exclusion, which is 
generally referred to as the “portability” provision. 
At the end of 2012, however, these three types of 
taxes (collectively sometimes referred to herein as 
“transfer taxes”), the applicable exclusion amount, 
and the tax rate and tax brackets will “sunset” 
and revert back to 2001 levels and the portability 
provisions, which were enacted as part of the Tax 
Relief, Unemployment Insurance Reauthorization 
and Job Creation Act of 2010 (TRUIRJCA), will no 
longer apply.16 

The Budget Proposal proposes making the estate, 
GST, and gift tax provisions permanent at the 2009 
levels, effective December 31, 2012. The top tax 
rate would be 45 percent, the applicable exclusion 
amount would be $3.5 million for estate and GST 
taxes, and the gift tax applicable exclusion amount 
would be $1 million. The Budget Proposal would also 
make permanent the portability provision. 

Consistency in Value for Transfer 
and Income Tax Purposes
The Budget Proposal would also require consistency 
in value for transfer tax and income tax purposes. 
Under current law, Code Sec. 1014 provides that the 
basis of property inherited from a decedent equals 
the fair market value on the decedent’s date of death. 
Although property included in the decedent’s gross 
estate for estate tax purposes generally must also 
equal its fair market value on date of death, the 
Code does not explicitly require that a recipient’s 
basis in that property equal the value reported for 
estate tax purposes. 

Code Sec. 1015 provides that the donee’s basis in 
property received by gift equals the donor’s adjusted 
basis in the property, increased by gift tax paid on 
the transfer. However, if the donor’s basis exceeds the 
fair market value of the property on the date of gift, 
the donee’s basis is limited to fair market value for 
purposes of determining subsequent loss. 

Code Sec. 1022 provides that the basis of property 
acquired from such a decedent, for whom an ap-
propriate election is made, equals the lesser of the 
property’s fair market value on the decedent’s date of 
death or the decedent’s adjusted basis in that property 
as increased by the additional basis (if any) allocated 
to that property by the executor. 

Code Sec. 6034A imposes a consistency require-
ment in which recipients of income distributions from 
trusts and estates must report, on the recipient’s own 
income tax return, the exact information included 
on Schedule K-l of the trust’s or estate’s income tax 
return. The provision, however, applies only for in-
come tax purposes, and the Schedule K-l does not 
include basis information.

The Budget Proposal proposes imposing both a new 
consistency and reporting requirement. For inherited 
property, the Budget Proposal would require that the 
basis of the property acquired upon the decedent’s death 
must equal the value of that property for estate tax pur-
poses. For property received by gift, the Budget Proposal 
would require that the basis of such property must equal 
the donor’s basis pursuant to Code Sec. 1015. 

For property to which Code Sec. 1022 applies, 
the Budget Proposal would require that the basis 
of the property in the hands of the recipient be no 
greater than the value of the property as determined 
for estate or gift tax purposes (subject to subsequent 
adjustments). 

The Budget Proposal would also impose a reporting 
obligation that would require executors and donors to 
provide the necessary valuation and basis information 
to both the recipient and the IRS. In this regard, the 
Budget Proposal would include a grant of regulatory 
authority to provide details about implementation 
and administration of these provisions. 

Comment. One concern that commentators have 
expressed about this provision, which has been 
proposed in prior years, is that the implement-
ing legislation might limit basis to the amount 
reported on the estate tax return, even if the value 
is subsequently increased in an estate tax audit. 
If this provision should become law in the future, 
planners should look at the implementing legisla-
tion to see if this issue is addressed.

Valuation Discounts
Transfer taxes are generally based on the fair market 
value of assets at the time of transfer, usually at death 
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or time of gift. Therefore, taxpayers frequently use 
techniques that reduce valuation of assets as part of 
their estate plans, which also makes such techniques 
a target for the Treasury. One particular area of focus 
is Chapter 14 of the Code, which the Budget Proposal 
proposes modifying, which is a carryover proposal 
from prior years.

Congress enacted Chapter 14 of the Code, which 
contains Code Secs. 2701–2704, to prevent certain 
types of valuation discounts, which were perceived 
by Congress to be abusive. Code Sec. 2704(b) pro-
vides that certain “applicable restrictions” must be 
ignored when valuing interests in family-controlled 
entities when those interests are transferred to or for 
the benefi t of other family members. This results in 
an increase in the transfer tax value of such interests 
above the price that a hypothetical willing buyer 
would pay primarily because Code Sec. 2704(b) 
requires that the rights and restrictions that other-
wise would support signifi cant discounts for lack 
of marketability and control are not included in the 
valuation analysis. 

The Budget Proposal would create an additional 
category of restrictions that must be ignored for 
transfer tax valuation purposes. The rational for this 
proposal is that judicial decisions and new state 
statutes in most states have eviscerated Code Sec. 
2704(b) by recharacterizing restrictions so that they 
no longer fall within the defi nition of an “applicable 
restriction” under Code Sec. 2704 and, therefore, 
Chapter 14 no longer applies to such restrictions.

Minimum Term for Grantor 
Retained Annuity Trusts (GRATS)
GRATs are a very popular estate planning technique, 
which are based on Code Sec. 2702. Code Sec. 2702 
provides that if an interest in a trust is transferred to 
a family member, the value of any interest retained 
by the grantor is zero for purposes of determining 
the value of the gift of the trust interest to family 
members. This provision, however, does not apply 
if the retained interest is a “qualifi ed interest.” For 
this purpose, a “qualifi ed interest” includes a fi xed 
annuity, such as the annuity interest retained by the 
grantor of a GRAT. Therefore, the gift of the remain-
der interest in the GRAT is determined by deducting 
the present value of the retained annuity during the 
GRAT term from the fair market value of the property 
contributed to the trust.

Generally, a GRAT is an irrevocable trust funded 
with assets expected to appreciate in value, in which 

the grantor retains an annuity interest for a term of 
years that the grantor expects to survive. At the end 
of the GRAT term, the assets then remaining in the 
trust are transferred to (or held in further trust for) 
the benefi ciaries. If the grantor dies during the GRAT 
term, however, the remaining trust assets are included 
in the grantor’s gross estate for estate tax purposes. 
To this extent, although the benefi ciaries will own 
the remaining trust assets, the estate tax benefi t of 
creating the GRAT is not realized.

The Budget Proposal would require that a GRAT 
have a minimum term of 10 years and a maximum 
term of the life expectancy of the annuitant plus 10 
years. It would also require that the remainder inter-
est have a value greater than zero at the time the 
interest is created and would prohibit any decrease 
in the annuity during the GRAT term. Although a 
minimum term would not prevent “zeroing-out” 
the gift tax value of the remainder interest, it would 
increase the risk that the grantor fails to outlive the 
GRAT term and the resulting loss of any anticipated 
transfer tax benefi t.

Comment. This proposal, which has been made 
before, would (1) preclude Walton type zeroed 
out GRATs, and (2) by precluding short term 
GRATs with the 10-year minimum term, reduce 
the economic benefi t of GRATs by increasing 
the mortality risk of the Grantor dying during the 
GRAT terms because the GRAT only succeeds 
from an estate planning standpoint if the Grantor 
survives the GRAT term.

Limit Duration of GST Exemption
The Budget Proposal includes a proposal to limit the 
duration of the GST exemption. The GST is a fl at tax 
on the value of the transfer at the highest estate tax 
bracket applicable in that year. Currently law imposes 
GST on gifts and bequest to transferees who are two 
or more generations younger than the transferor. Each 
individual has a lifetime GST exemption of $5.12 
million in 2012 whether that is transferred directly 
or through trust. The allocation of GST exemption 
to a transfer or to a trust excludes from the GST not 
only the amount of the transfer or trust assets equal 
to the amount of GST exemption allocated, but also 
all appreciation and income on that amount during 
the existence of the trust. 

The purpose of the GST is to prevent taxpayers 
from avoiding estate tax by transferring their wealth 
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to descendants two or more generations below them, 
thereby skipping one or more generations, which 
would otherwise be subject to estate tax. 

Under current law, so called “dynasty trusts” to 
which GST exemption is allocated effectively become 
permanently exempt from estate tax. When the GST 
was originally enacted, virtually every state had the 
rule against perpetuities which limits the life of a 
trust. Today, however, many states have repealed or 
limited the rule against perpetuity, thus allowing trusts 
to last in perpetuity. 

The Budget Proposal would provide that, on the 
90th anniversary of the creation of a trust, the GST 
exclusion allocated to the trust would terminate. 
This would be achieved by increasing the inclusion 
ratio of the trust (as defi ned in Code Sec. 2642) to 
one, thereby rendering no part of the trust exempt 
from GST tax.

This proposal would apply to trusts created after 
enactment, and to the portion of a pre-existing trust 
attributable to additions to such a trust made after 
that date (subject to rules substantially similar to 
the grandfather rules currently in effect for addi-
tions to trusts created prior to the effective date of 
the GST tax).

Coordinate Certain Income and 
Transfer Tax Rules Applicable to 
Grantor Trusts

This most notable provision in the Budget Proposal 
would coordinate the grantor trust rules with the 
transfer tax rules. This provision has received a sig-
nifi cant amount of attention by commentators.

Generally, a grantor trust is a trust, where the Code 
treats an individual as the owner for income tax 
purposes. For income tax purposes, the Code taxes a 
grantor trust as if the grantor or another person owns 
the trust assets directly, and the deemed owner and 
the trust are treated as the same person. Therefore, 
transactions between the trust and the deemed owner 
are ignored. For transfer tax purposes, however, the 
trust and the deemed owner are separate persons, and 
under certain circumstances the trust is not included 
in the deemed owner’s gross estate for estate tax pur-
poses at the death of the deemed owner.

The lack of coordination between the income and 
transfer tax rules applicable to a grantor trust creates 
signifi cant estate planning opportunities, which al-
low planners to structure transactions between the 
deemed owner and the trust that can result in the 

transfer of signifi cant wealth by the deemed owner 
without transfer tax consequences. A prime example 
of installment sales to defective grantor trusts, which 
are often dynasty trusts. The installment sale is ignored 
for income tax purposes, thus no gain is recognized 
on the sale to the grantor trust. A separate completed 
gift is made to the trust and GST exemption is al-
located to the trust. The trust is then excluded from 
the grantor’s estate at his death, all appreciation on 
property sold to the trust is excluded and the trust 
corpus, because the trust is a dynasty trust, is exempt 
for estate tax forever. The Budget Proposal would, to 
the extent a grantor of a trust is treated as an owner 
of the trust, do the following:

Include the assets of that trust in the grantor’s 
gross estate for estate tax purposes.
Subject to gift tax any distribution from the 
trust to one or more benefi ciaries during the 
grantor’s life,
Subject to gift tax the remaining trust assets at 
any time during the grantor’s life if the grantor 
ceases to be treated as an owner of the trust for 
income tax purposes. 
The foregoing rules would apply to non-grantors 
who are treated as deemed owners under the 
grantor trust rules.
The proposal would not change the treatment of 
trusts already included in the grantor’s estate un-
der other rules, such as GRATs where the grantor 
dies during the GRAT term.
The transfer tax imposed by this proposal would 
be payable from the trust.

Extend the Lien on Estate Tax 
Deferrals Provided Under 
Code Sec. 6166

Under Code Sec. 6166 permits the deferral of the 
estate tax on certain closely held business interests 
for up to 14 years from the due date of the estate 
tax payment (up to 15 years and three months from 
date of death) with the intention to prevent the sale 
or failure of the business due to the payment of the 
estate tax liability. Code Sec. 6324(a)(1) imposes a 
lien on estate assets generally for the 10-year pe-
riod immediately following the decedent’s death to 
secure the full payment of the estate tax. Thus, the 
estate tax lien under Code Sec. 6324(a)(1) expires 
approximately fi ve years before the due date of the 
fi nal payment of the deferred estate tax under Code 
Sec. 6166. 
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The Budget Proposal proposes the extension of the 
estate tax lien under Code Sec. 6324(a)(I) throughout 
the Code Sec. 6166 deferral period. 

Notice 2011-101—Decanting
Decanting has become a hot topic in recent years. 
“Decanting” is the distribution of property from one 
trust to another trust pursuant to the trustee’s discre-
tionary authority to make distributions to, or for the 
benefi t of, one or more benefi ciaries. Potentially, 
common law provides authority for decanting, but a 
state statute or the terms of the trust instrument may 
expressly authorize a trustee to decant trust property 
to another trust. Trustees may decant to achieve a 
variety of favorable tax or nontax results or to ad-
dress changes in state law or in other circumstances 
affecting management or administration of the trust 
after it has become irrevocable.

The immense popularity of decanting has caused 
the Treasury and the IRS to become concerned about 
the tax consequences of decanting. In Notice 2011-
101, the IRS asks for comments regarding the income, 
gift, estate and GST treatment of the decanting of a 
portion or all of the corpus of an irrevocable trust to a 
different irrevocable trust which results in a chance in 
the benefi cial interests in the trust. The Notice’s inten-
tion is to study the tax implications of such transfers 
when there is a change in the benefi cial interests in 
the trust as well as other relevant tax issues. While 
these issues are under study, decanting is still in the 
no-ruling list.17 

In Notice 2011-101, the Treasury and the IRS spe-
cifi cally ask for comments relating to the relevance 
of the following facts and circumstances on the tax 
treatment of decanting:

A benefi ciary’s right to or interest in trust princi-
pal or income is changed (including the right or 
interest of a charitable benefi ciary).
Trust principal and/or income may be used to 
benefi t new (additional) benefi ciaries.
A benefi cial interest (including any power to 
appoint income or corpus, whether general or 
limited, or other power) is added, deleted, or 
changed.
The transfer takes place from a trust treated as par-
tially or wholly owned by a person under Code 
Secs. 671 through 678 (a “grantor trust”) to one 
which is not a grantor trust, or vice versa.
The situs or governing law of the Receiving Trust 
differs from that of the Distributing Trust, result-
ing in a termination date of the Receiving Trust 

that is subsequent to the termination date of the 
Distributing Trust.
A court order and/or approval of the state Attorney 
General is required for the transfer by the terms of 
the Distributing Trust and/or applicable law.
The benefi ciaries are required to consent to the 
transfer by the terms of the Distributing Trust and/
or applicable local law.
The benefi ciaries are not required to consent to 
the transfer by the terms of the Distributing Trust 
and/or applicable local law.
Consent of the benefi ciaries and/or a court order 
(or approval of the state Attorney General) is not 
required but is obtained.
The effect of state law or the silence of state law 
on any of the above scenarios.
A change in the identity of a donor or transferor 
for gift and/or GST tax purposes.
The Distributing Trust is exempt from GST tax 
under Reg. §26.2601-1, has an inclusion ratio of 
zero under Code Sec. 2632, or is exempt from 
GST under Code Sec. 2663.

In addition, they ask for a defi nition for the type of 
transfer (“decanting”), which this study is intended to 
address. Notice 2011-101 requests that all comments 
should be submitted by April 25, 2012, and will be 
made available to the public for review. 

Rev. Proc. 2011-52—
Infl ation Adjustments
In Rev. Proc. 2011-52,18 the IRS made infl ation ad-
justments to several tax items for 2012. Relevant to 
estate lawyers, Rev. Proc. 2011-52 made the follow-
ing adjustments:

The estate and gift applicable exclusion amount 
for decedents dying in 2012 increases from $5 
million to $12 million.
The elective deferral limit for employees who 
participate in section 401(k), 403(b) or 457(b) 
plans and the Thrift Savings Plan increases from 
$16,500 to $17,000.
If the executor chooses to use the special use 
valuation method for qualifi ed real property, the 
aggregate decrease in the value of the property 
resulting from the choice cannot exceed $1.04 
million (up from $1.02 million for 2011).
The annual exclusion for gifts remains at 
$13,000.
The annual exclusion amount for gifts to nonciti-
zen spouses from $136,000 to $139,000.
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1 For defi nitional purposes, a qualifi ed retire-
ment plan can be defi ned as “a trust qualifi ed 
under Code Sec. 401(a), an annuity plan de-
scribed in Code Sec. 403(a), or an individual 
retirement plan.” See Reg. §31.3405(c)-1, A-1 
(a).

2 See Lewis J. Saret, Retirement Benefi ts in the 
Context of Estate Planning—Part II: Income 
Taxation of Retirement Benefi ts, TAXES, Jan. 
2012, at 17, for a more detailed discus-
sion.

3 Id. 
4 See, e.g., Reg. §1.401(a)(31)-1. 
5 Code Sec. 401(a)(31)(A)(ii).
6 Reg. §1.402A-1, A-5(a), A-4(b).
7 See Code Sec. 402(c)(4)(B); Code Sec. 403(b)

(8)(A)(i); Code Sec. 408(d)(3)(E). Also see 
Lewis J. Saret, Retirement Benefi ts in the 
Context of Estate Planning—Part I: Minimum 
Required Distributions, TAXES, Nov. 2011, at 
15, for a more detailed discussion of mini-

mum required distributions in the context 
of estate planning. 

8 Reg. §1.402(c)-2, A-3.
9 Code Sec. 402(c)(8)(B)(iii), (iv), (v), (vi).
10 Code Sec. 402(c)(1)(C).
11 Code Sec. 402(c)(6).
12 Code Sec. 408(d)(3)(B). 
13 See Code Sec. 3405(c) and Notice 2008-30, 

2008-12, IRB 368, A-6, and LTR 200038055 
(June 28, 2000). 

14 See Code Sec. 3405(e)(1)(B)(ii); Temporary 
Reg. §35.3405-1T, A-2.

15 See Code Sec.402(c)(9), Code Sec. 408(d)
(3)(c), Rev. Proc. 89-52, 1989-1 CB 692, at 
§3.01.

16 Generally, in 2001, before the enactment of 
the Economic Growth and Tax Relief Recon-
ciliation Act of 2001 (EGTRRA), the maximum 
transfer tax rate was 55 percent, plus a fi ve-
percent surcharge on the amount of the taxable 
estate between approximately $10 million and 
$17.2 million, and the exemption amount was 
$675,000, which would have increased to $1 
million in 2006 absent EGTRRA. EGTRRA 
incrementally decreased the top transfer tax 

rate until it reached 45 percent in 2007, and 
increased the applicable exclusion amount 
for estate taxes from 2004 until it was $3.5 
million in 2009. It also unifi ed the estate tax 
applicable exclusion amount with the GST 
tax exemption amount and placed the gift tax 
exemption at $1 million beginning in 2002 and 
continuing through 2009. In 2010, however, 
there was a one-year repeal of the estate tax 
and GST tax, and the implementation of a 
modifi ed carry-over basis regime, along with 
various other changes. At the very end of 2010 
Congress passed TRUIRJCA and retroactively 
changed the law for 2010, reenacting the estate 
tax, eliminating the modifi ed carry-over basis 
regime with a stepped-up basis regime, and 
reinstating the GST tax, but with an available 
election to apply the EGTRRA rules for 2010. It 
also unifi ed the total lifetime applicable exclu-
sion amount to $5 million for all three types of 
transfer taxes (indexed after 2011 for infl ation 
from 2010 through 2012).

17 See, e.g., Rev. Proc. 2011-3, IRB 2011-1, 
111 (Jan. 3, 2011).

18 Rev. Proc. 2011-52, IRB 2011-45, 701.
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