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The Estate Planner
By Lewis J. Saret

Transfers of Family Homes

Generally
Family homes, both primary and vacation homes, 
often have a disproportionate level of importance 
to families when compared to the economic values 
of such homes. This results primarily from family 
members’ experiences and memories associated 
with their homes, or what is commonly referred to 
as “sentimental value.” Typically, family homes are 
where important family gatherings, milestones and 
life events occur. Family homes, and often especially 
vacation homes, can also be the glue that binds suc-
ceeding generations of families together. 

In addition to the foregoing, family homes are 
also important to most families from an economic 
standpoint because they often constitute a signifi cant 
amount of most families’ net worth. 

As might be expected given the importance of 
family homes to most families, many clients want 
to transfer their homes to their children and more 
remote descendants. As with most estate planning, 
there are usually two motivating factors at work: tax 
planning and non–tax planning motivating factors.

This column is broken into two parts. Part I will 
discuss transfers of family homes generally and dif-
ferent types of taxes planners must consider when 
planning for the transfer of a family home, and then 
begin to focus on different ways that family homes 
may be transferred and the tax and nontax issues as-
sociated with such ways.

Part II will focus more heavily on different ways that 
family homes may be transferred and will specifi cally 
discuss the following types of transfers:

FLPs and LLCs
Gifts in trust: Qualifi ed personal residence trusts 
(QPRTs)
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Gifts in trust: Dynasty trusts
Gifts in trust: Personal residence trusts (PRTs)
Gifts in trust: House GRIT
Gifts in trust: Sale to grantor trust
Gifts in trust: Inter vivos qualifi ed terminal inter-
est trust (QTIP)
Remainder purchase marital trust (rpm)
Remainder interest purchases
Sales and bargain sales
Gifts to charity and charitable remainder trusts

Part II will also discuss practical, nontax issues, 
associated with transfers of family homes, includ-
ing agreements to clarify who will pay post-transfer 
maintenance costs of the home, who has access to 
the home, etc.

Estate Tax Planning
As discussed in prior columns, gifts and other estate 
planning motivated transfers are an integral compo-
nent of estate planning. This results because such 
transfers move all future appreciation that occurs 
with respect to the gifted property after the date of 
such gift out of the donor’s taxable estate. Therefore, 
all such post-gift appreciation escapes estate and 
gift taxation (sometimes referred to herein as transfer 
taxation). Accordingly, some clients give away homes 
to shift post-gift apprecia-
tion in such homes out of 
their estates. 

Because all apprecia-
tion in the gifted asset 
that accrues subsequent 
to the date of the gift es-
capes transfer taxation, 
the ideal assets to use to 
make gifts for estate tax 
planning purposes are those that are expected to 
increase in value most rapidly. Sometimes family 
homes fall into this category and, therefore, are an 
ideal gift for this estate tax planning purposes.

In many cases, however, clients will have other 
assets that they expect to increase more rapidly 
than their homes, but which for a variety of rea-
sons are unsuitable for gifting. Such reasons may 
include legal restrictions (e.g., buy-sell agreements, 
retirement plan benefi ts that can not be legally 
transferred, etc.) and/or the need to retain liquid 
assets that may increase in value more rapidly 
than the family home but which the client may 
want to retain in order to be able to maintain his/
her lifestyle.

Example 1. Justin owns a vacation home, Black-
acre, with a $1 million fair market value. He 
gives Blackacre to his daughter, Frances. Twenty 
years pass, Justin dies, and Blackacre, which has 
appreciated at the rate of fi ve percent per year, 
is now worth $2,653,000. As result, $1,653,000 
of appreciation in Blackacre totally escapes 
transfer taxation.

Example 2. Same facts as Example 1, except that 
Justin also owns a $1 million brokerage account 
with the Cayman Wealth Management, which 
grows at a 10-percent annual rate. If Justin had 
given his Cayman account to Frances, it would 
have been worth $6,727,500 at the end of 20 
years. As a result, $5,727,500 of appreciation 
would have escaped transfer taxation rather than 
the $1,653,000 in Example 1, or over $5 million 
more appreciation. However, Justin may be reti-
cent to transfer the brokerage account because 
he may feel that he needs this asset to support 
his lifestyle.

To Pass on Family Compound/Home
Because family homes often have great sentimental 
value, many clients want to transfer such homes to 

children or other descen-
dants without regard to 
estate planning benefi ts. 
Here the primary goal is to 
transfer the home and in 
a way that minimizes the 
transfer tax consequences 
of such transfer.

Example 3. Peter is 
married to Cindy and has two daughters, Anne 
and Betty. Peter owns a cottage in Kennebunk-
port, Maine that has been in his family for six 
generations. 

Peter spent his childhood summers at the cottage 
and learned to swim there. He met Cindy in Ken-
nebunkport, while staying at the cottage, and he and 
Cindy were married at the cottage. In addition, both 
of Peter’s daughters were married at the cottage. 

Because of this history, the cottage has great 
sentimental value for Peter, Cindy, Anne and 
Betty. Here, Peter’s overriding objective is to 
transfer the cottage to Anne and Betty and to 

As might be expected given the 
importance of family homes to 

most families, many clients want to 
transfer their homes to their children 

and more remote descendants.
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do this in a manner that minimizes transfer 
tax consequences. In other words, in contrast 
to Example 1, where the overriding goal was 
to reduce Justin’s overall transfer tax exposure, 
here, Peter’s primary goal is to transfer the cot-
tage to his daughters and minimizing transfer 
tax is primarily a matter of being one cost of the 
transaction that should be kept to a minimum. If 
the transfer to Peter’s daughters reduces Peter’s 
overall transfer tax exposure that’s great, but 
not the primary motivating factor.

Tax Considerations
Planners must consider the tax consequences of a 
proposed transfer of a family home, including the 
following types of taxes:

Federal estate tax
State estate/inheritance tax
Federal and state gift tax
Generation skipping transfer (GST) tax
Income tax
Local property tax and local recordation and 
transfer tax

Federal Estate Tax
One of the most important taxes to consider is the 
federal estate tax. The estate tax is imposed on a 
decedent’s estate based on the assets owned by 
the decedent on his/her date of death, less certain 
deductions (e.g., debt, transfers to U.S. citizen 
spouses, etc.).1

The decedent’s gross estate, upon which the estate 
tax is based, also includes property over which the 
decedent retains certain powers or rights.2

As discussed in more detail below, these provi-
sions are particularly important for transfers of family 
homes because more often than not the transferor 
would like to retain various rights with respect to the 
transferred property.

Example 4. Same facts as Example 1, except that 
Justin retains the right to use Blackacre any time 
he chooses without any obligation to compen-
sate Frances. Here, upon Justin’s death, the full 
value of Blackacre at the time of Justin’s death, 
$2,653,000, is included in Justin’s gross estate as 
opposed to just the value of Blackacre at the time 
of the gift to Frances. This results in an addition 
of $1,653,000 of value being included in Justin’s 
gross estate, which assuming a 35-percent mar-

ginal estate tax rate would result in an addition 
$578,550 of estate tax.

The most signifi cant estate tax deductions are 
the estate tax marital deduction for transfers 
to U.S. citizen spouses3 and the estate tax 
charitable deduction for transfers to qualifi ed 
charitable organizations.4

Finally, there is an exemption amount that ap-
plies to the estate tax. Before the enactment of 
the Economic Growth and Tax Relief Reconcili-
ation Act of 2001 (EGTRRA),5 the estate and gift 
tax exemption was $675,000 per person for 
both estate and gift tax purposes and was re-
ferred to as the unifi ed credit because the credit 
amount was the same (i.e., unifi ed) for estate 
and gift tax purposes. EGTRRA increased the gift 
tax exemption to $1 million, where it remained 
through 2010. EGTRRA gradually increased 
the estate tax exemption for the years between 
2002 and 2009, ranging from $1 million to $3.5 
million. The Tax Relief, Unemployment Insur-
ance Reauthorization, and Job Creation Act of 
20106 (TRA 2010) reunifi ed the estate and gift 
tax exemption and increased it to $5 million per 
person for 2011 and 2012. TRA 2010 also added 
a portability provision so that if one spouse dies 
without fully using his/her exemption amount, 
the surviving spouse with certain limitations can 
use the unused exemption. However, the trans-
fer tax provisions of TRA 2010 lapse at the end 
of 2012 and the estate and gift tax exemption 
revert to the amounts that would have been in 
existence without either EGTRRA or TRA 2010, 
which would be a $1 million estate and gift tax 
exemption with no portability. 

State Inheritance Tax
Prior to the enactment of EGTRRA, the Code provided 
a dollar for dollar credit against the federal estate tax 
for state estate taxes up to a maximum dollar amount 
that varied depending on the size of the decedent’s 
gross estate. As a result, most states enacted state estate 
taxes that, in essence, provided that the state estate tax 
equaled the maximum state estate tax credit given the 
size of the decedent’s gross estate. Such state estate 
taxes were often referred to as “sponge taxes,” “soak 
up taxes” or “pick up taxes” because they essentially 
soaked up the full state estate tax credit amount.
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EGTRRA removed the state estate tax credit and 
replaced it with a deduction for state estate taxes, 
which is less benefi cial to decedents’ estates. 

Caution. Most states that have estate taxes base 
their estate taxation on either the decedent’s 
domicile and/or the situs of the decedent’s 
property. Because the situs of real property is 
its physical location, planners must consider 
whether the client’s 
homes are subject to 
state estate taxation in 
the state where such 
homes are located, 
even if the client’s do-
micile is somewhere 
else. If so, planners 
mus t  cons ide r  t he 
amount of such state estate tax exposure; the 
impact of any such exposure in the client’s 
state of domicile if different from the location 
of such real property; and the impact of such 
state estate tax exposure on the client’s federal 
estate tax exposure.

Example 5. Michael, a widower with a $10 million 
estate, lives in Virginia, which has no state estate 
tax in 2012. Michael also owns a weekend home 
in Annapolis, Maryland, which he would like to 
pass to his daughter, Logan. Here, in planning to 
transfer Michael’s Annapolis weekend home to 
Logan, Michael’s planner must take into account 
the Maryland state estate tax. This results because 
Maryland, unlike Virginia, does have a state es-
tate tax in 2012, which provides for a $1 million 
exemption. However, that exemption is prorated 
for nonresidents of Maryland who are subject to 
Maryland’s estate tax due to real estate located in 
Maryland. In addition, Michael’s planner, when 
examining Michael’s federal estate tax exposure, 
should take into account any Maryland estate taxa-
tion, which would yield a deduction on Michael’s 
estate’s federal estate tax return.

Gift Tax: Federal and State
The Code imposes a gift tax that applies to gratuitous 
lifetime transfers and which applies to the fair market 
value of gifted assets as of the date of the gift.7 

In this regard, the Code provides for an unlimited 
marital gift tax deduction for inter vivos transfers 

to U.S. citizen spouses and an unlimited charitable 
gift tax deduction for gifts to qualifi ed charitable 
organizations.

In addition, as with the estate tax, there is an 
exemption amount that applies to the gift tax. 
Before the enactment of EGTRRA, the estate and 
gift tax exemption was $675,000 per person for 
both estate and gift tax purposes and was referred 
to as the unified credit because the credit amount 

was the same (i.e., uni-
fied) for estate and gift 
tax purposes. EGTRRA 
increased the gift tax 
exemption to $1 mil-
lion, where it remained 
through 2010. 

TRA 2010 increased 
the gift tax exemption to 

$5 million per person for 2011 and 2012, although 
without further legislation this increased exemption 
lapses at the end of 2012 at which time the gift tax 
exemption reverts to $1 million per person.

There are also certain gift tax exclusions, which 
do not use up any of the donor’s exemption. These 
include the annual exclusion, which is $13,000 per 
donee for 2012 gratuitous transfers and which is in-
dexed for infl ation, and exclusions for certain medical 
and educational tuition expenses.

In addition, planners should understand that 
at death, gifts are added back to assets owned at 
death, which are part of the taxable estate of a 
decedent, to result in an adjusted taxable estate 
amount. However, the amount added back is the 
value of gift as of the time of gift, not the value of 
the asset gifted as of the date of death. To illustrate, 
if a home is gifted at a time when its value equals 
$500,000, but at the donor’s death the value equals 
$4 million, the increase in value of $3.5 million 
is not added back to the donor’s estate and, as a 
result, all such appreciation escapes transfer tax.

Finally, it should be noted that gifts impact the 
income tax basis of assets acquired by the donee 
by gift. Specifically, a donee’s basis for property 
acquired by gift is the same as the adjusted basis 
of such property in the hands of the donor or the 
last preceding owner who did not acquire the 
property by gift.8 However, if the property’s fair 
market value on the date of the gift is lower than 
the adjusted basis, then the property’s basis for 
purposes of determining loss is its fair market value 
on the date of the gift.9

As with most estate planning, there 
are usually two motivating factors 
at work: tax planning and non–tax 

planning motivating factors.
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If the donee uses the donor’s adjusted basis for 
calculating a gain and gets a loss, and then uses the 
fair market value of the gift on the date of gift, and 
this results in a gain, then the donee has neither gain 
nor loss on the disposition of the property.

Example 6. Sam receives an acre of land adja-
cent to his home as a gift. At the time of the gift, 
the land has a fair market value of $80,000. The 
donor’s adjusted basis is $100,000. After Sam 
receives the land, no events occur to increase or 
decrease his basis in it. 

If Sam sells the land for $120,000, he will have a 
gain of $20,000 because he must use the donor’s 
adjusted basis (i.e., $100,000) at the time of the 
gift as his basis to determine gain. However, if 
Sam sells the land for $70,000, he will have a 
$10,000 loss because he must use the fair market 
value ($80,000) of the property at the time of the 
gift as his basis to calculate loss.

If the sales price of the land is between $80,000 
and $100,000, Sam has neither gain nor loss. To 
illustrate, if the sales price is $90,000 and Sam 
tries to determine gain using the donor’s adjusted 
basis (i.e., $100,000), he would get a $10,000 
loss. However, if he then tried to determine a 
loss using the fair market value of the property 
on the date of the gift (i.e., $80,000) he would 
get a $10,000 gain. 

Generally, most states do not impose a state only 
gift tax. It appears that only two states have such 
a standalone gift tax, namely Connecticut10 and 
Tennessee.11 However, eight other states have pro-
visions that subject gifts made in contemplation 
of death to state estate or inheritance tax. These 
states are as follows:

Indiana12
Kentucky13
Maryland14
Nebraska15
New Jersey16
Ohio17
Pennsylvania18

It is important that planners analyze whether there 
is any gift tax exposure when contemplating transfers 
of family homes.

Generation-Skipping Transfer 
(GST) Tax

The Code imposes the GST tax on transfers of as-
sets to or for the benefi t of individuals who are, or 
are deemed to be, two or more generations below 
the transfers (i.e., a “skip person”). The GST tax rate 
equals the highest marginal estate tax rate (e.g., 35 
percent for 2012) and applies to the following:

Transfers made directly to skip persons19
Transfers made directly to trusts as to which only 
skip persons are permissible benefi ciaries20
Certain distributions from trusts to skip persons 
(“taxable distributions”)21
The entire value of a non-GST exempt trust at 
such time as there are no longer any nonskip 
persons who are permissible benefi ciaries22

As with the estate and gift tax, there is an exemption 
amount that shelters certain transfers from GST tax. 
The GST exempt is $5 million for 2011 and $5.12 
million for 2012.23

Income Tax
Planners must analyze the income tax conse-
quences of a proposed transfer of a family home. 
Among others, planners should consider the fol-
lowing key issues:

Planners must consider the impact of a carry-
over basis resulting from an inter vivos gift of 
the home rather than a bequest, which would 
have an associated step up in basis. In other 
words, although a gift may result in estate tax 
savings, planners must take into consideration 
in their analysis that the amount of any such 
estate tax savings may be offset by an increase 
in future income taxes stemming from a low-
ered carryover basis as opposed to a stepped 
up basis that the recipient of the home would 
have received if the client had retained the 
home until death.
If the proposed transfer of the home involves 
a sale of the property, other than the sale to a 
grantor trust, such transfer will typically result 
in gain recognition for income tax purposes and 
possibly recapture of prior income tax deduction 
(e.g., depreciation deductions). 
If the home being transferred is the transferor’s 
primary residence, planners must consider the 
impact of the transfer on the availability of the 
$250,000 ($500,000 for joint returns) capital 
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gains exclusion for the sale of a principal resi-
dence under Code Sec. 121(b).
If the family home is subject to a mortgage, the 
planner must ascertain what, if any, impact the 
proposed transfer will have on the transferor’s 
ability to continue deducting interest payments 
on the mortgage.
If the property has or will in the future be 
treated as an investment property, the planner 
must understand the impact of the transfer on 
such treatment.

Local Property Tax and 
Recordation and Transfer Tax
Planners must also understand whether the con-
templated transaction will impact either local 
property taxes or any recordation and transfer taxes 
with respect to the property. To illustrate, some 
states provide for reductions in property taxes for 
homes owned and occupied by senior citizens, 
which can be lost if the home is transferred to 
children or to a trust for estate planning purposes. 
In addition, transfers of family homes to certain 
types of trusts or entities (e.g., limited liability com-
panies) may trigger recordation and transfer taxes 
when the deed is recorded, which can sometimes 
generate substantial amounts of taxes. Therefore, 
before completing a proposed transfer of a family 
home planners must also understand the local tax 
consequences of the transfer.

How to Transfer Home
Outright Gift
One of the easiest ways, at least conceptually, to 
transfer a family home is to simply give part or all of 
it to the intended donee. During 2012, each person 
has a $5.12 million applicable exclusion amount, 
which would exceed the value of most homes.

The primary advantage of this technique is that it 
is relatively simple to understand, easy to effectuate 
and generally less expensive from the standpoint of 
professional services than other techniques. In ad-
dition, as with most estate planning techniques, all 
post-gift appreciation escapes transfer taxes imposed 
on the gifted property. 

The disadvantages of this technique are as fol-
lows (and it should be noted that some of the listed 
disadvantages are common to most/all lifetime 
transfer techniques):

The donee takes the donor’s adjusted basis, as 
discussed above, rather a stepped up basis.
The property becomes subject to the claims of 
the donee’s creditors. 
The gift will require the fi ling of a federal gift ax 
return and in certain states may require the fi ling 
of a state gift tax return.
The home can no longer be used by the donor 
unless the donor pays rent at fair market value 
or certain other arrangements are made. Failure 
to pay rent at fair market value or make other 
arrangements will cause estate inclusion of the 
home at the death of decedent at the fair market 
value of the home at that time.24

Caution. Although some planners will be 
tempted to transfer the family home by making 
annual exclusion gifts of fractional interests 
in the home this is generally not prudent. The 
reason is that this method presents several 
disadvantages, including the following, among 
others:

Annual exclusion gifts of fractional interests 
in real property will require appraisals for 
each set of annual exclusion gifts, which 
will be relatively expensive.
Several gifts of fractional interests in a 
parcel of real property will result in a com-
plicated title to the property.
Outright gift of fractional interests in the 
real property to donees will expose the 
property to the creditors of each donee. 
Therefore, rather than just being exposed to 
the potential creditor claims of one or two 
donor/owners, the property will become 
subject to the potential creditor claims of 
all of the donees.
Unless a co-ownership agreement is used 
that restricts further transfers of the property, 
a donee may transfer his/her interest to a 
third party, resulting in family members be-
coming strangers with complete strangers.

Planning Pointer. Making a gift to a grantor trust 
as opposed to a gift outright to the donee offers 
substantial benefi ts to the family. 

First, placing the house in a trust can protect the 
property from creditors of the benefi ciaries.
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Example 7. John owns Whiteacre, which has 
been in his family for four generations. He 
gives Whiteacre to his only daughter, Valerie, 
in fee-simple absolute. Years later, for various 
reasons, Valerie re-titles Whitleacre jointly with 
her husband, Tim. Several years later, Valerie 
and Tim divorce, and Whiteacre becomes part 
of the divorce settlement.

Example 8. Same facts as Example 7, except 
that instead of giving Whiteacre to Valerie in 
fee-simple absolute, John gives Whiteacre to 
a grantor trust for the benefi t of Valerie and 
her descendants, which contains a spendthrift 
trust provision that protects trust assets from 
the creditors of benefi ciaries. Here, Valerie has 
virtually the same ability to use the property, 
but Whiteacre is now protected from Valerie’s 
creditors and, therefore, will not become part 
of Valerie and Tim’s divorce settlement.

Second, if the grantor is married, the grantor 
could name his/her spouse as a benefi ciary, which 
would allow the grantor to be able to use the prop-
erty during the life of the spouse without having 
to pay rent and without causing the house to be 
included in the grantor’s estate under Code Sec. 
2036. This results because there is a body of law 
that provides that if a grantor gives a home to a 
donee/spouse, the donor’s continued occupancy of 
the home on a rent free basis, by itself, does not 
support the conclusion that there is an agreement 
or understanding regarding the donor’s retained 
possession or enjoyment of the home.25

Third, if the donor leases the property after the gift, 
the donor will only have one party (i.e., the trust) to 
the lease agreement rather than multiple parties.

Finally, if the trust is a grantor trust, the grantor 
could repurchase the property in the future, which 

would allow the property to be included in the 
grantor’s gross estate at death and thereby get a step-
up in basis.

Example 9. Same facts as Example 8, except 
that John learns that he has terminal cancer 
with six months to live. His advisors deter-
mine that it would be advantageous for John 
to own Whiteacre in his own name in order to 
increase the basis of Whiteacre to fair market 
value at John’s death. Here, because the trust 
is a grantor trust, John may purchase White-
acre from the trust, and no gain or loss will 
be realized on that sale.
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