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 The Estate Planner
Code Sec. 1411 Material Participation by Trusts—
Part 2 

   Lewis J. Saret  is the founder of the  Law 
Offi ce of Lewis J. Saret, in Washington, 
D.C. He concentrates  his practice in the 
area of federal taxation, with particular 
emphasis  on estate and business suc-
cession planning, and may be reached 
at  lewis.saret@gmail.com.  

  Introduction 

 Generally 
 Th is column, the second of a two-part  column, concludes a series of interrelated 
columns dealing with the  Code  Sec. 1411 , 3.8-percent net investment income 
tax (NIIT). It  discusses material participation of trusts and estates, concluding  
the discussion begun in the fi rst part of this column (“Part  1”). 1  As noted in Part 
1, to  the extent that a trust or estate receives income from an activity  in a trade 
or business in which the trust or estate materially participates,  such trust or estate 
avoids the NIIT. 

 Part 1 summarized the key tax legal authorities relevant to  the issue of mate-
rial participation of trusts and estates, including  a discussion of the following 
authorities: 

   Legislative history of  Code Sec. 469  
M.K. Carter Trust  2  
    TAM 200733023  
    TAM 201029014  
    TAM 201317010  
Frank Aragona Trust  3    

 Th is, second part, will analyze several factors that may be  relevant to the issue 
of material participation of trusts and estates. 

 Impact of Analysis 

 As the summary of tax authorities,  contained in Part 1, makes obvious, the tax 
authorities related to  material participation of trusts and estates are inconsistent. 

 Th e preamble to the fi nal regulations under  Code  Sec. 1411 , recognizing this 
fact, requested comments about  this issue, stating the following: 

  Commentators stated that the legislative history  of section 469 suggests that 
only a fi duciary’s participation  should control in determining whether an es-
tate or a trust materially  participates in a trade or business activity. In certain 
situations,  case law has concluded that the participation of benefi ciaries and  

  ©2014 CCH INCORPORATED. ALL RIGHTS RESERVED. 

   By Lewis J. Saret  

 Part
rial pa
autho

th
1 
ti
tie

N
umm
pa

arized 
on of t

he k
us

ey tax
nd e

al au
es, inc

ri
d

es relev
g  a dis

ant to  the i
ussion of

ssue of
the fol

mate
ow



TAXES The Tax Magazine® SEPTEMBER 201422

THE ESTATE PLANNER

employees also should be considered. One commen-
tator noted that case  law and IRS guidance confl ict, 
leaving taxpayers with uncertainty  in determining the 
material participation of a trust.  

  A number of commentators requested that the Trea-
sury  Department and the IRS provide guidance on 
material participation  of estates and trusts. However, 
the commentators acknowledged that  guidance on 
material participation would apply under both sec-
tions  469 and 1411, and consequently suggested the 
initiation of a guidance  project to propose the rules 
for which § 1.469-5T(g) has been  reserved.  

  Th e Treasury Department and the IRS believe that  
the commentators have raised valid concerns. Th e 
Treasury Department  and the IRS considered whether 
the scope of these regulations should  be broadened to 
include guidance on material participation of estates  
and trusts. Th e Treasury Department and the IRS, 
however, believe  that this guidance would be addressed 
more appropriately in the section  469 regulations.  

 Th e author understands that, in response to the IRS’s  
request for comments, several organizations are in the 
process of  preparing such comments, including without 
limitation, the American  Institute of Certifi ed Public Ac-
countants (AICPA), the American Bar  Association (ABA) 
Section of Taxation (“Tax Section”),  the ABA Section of 
Real Property Trust and Estate Law (RPTE), and  the 
American College of Trust and Estate Counsel (ACTEC). 

 Having said the foregoing, taxpayers and their advi-
sors are  still left with the issue of what position to take 
on tax returns  pending further guidance from the IRS. 
Th e remainder of this column  will discuss factors that 
various commentators have discussed as being  relevant 
to the material participation determination (“MP De-
termination”).  We will begin with a discussion of various 
factors that may be relevant  to the MP Determination. 

We will then continue by examining the proposed  regula-
tions that were prepared by Leo L. Schomlka, which the 
author  understands the IRS considered adopting. Th ese 
proposed regulations  also do a nice job of synthesizing 
various factors, discussed by several  commentators, about 
the MP Determination. Th is column will then conclude  
with recommendations for approaches that taxpayers and 
their advisors  may want to consider with respect to the 
MP Determination. 

 Factors Relevant to MP Determination 

 Generally 
 Th e lack of authoritative guidance  from the IRS about 
what constitutes material participation by a trust  or estate 
raises several questions about whose participation counts  
for this analysis and what specifi c types of activities count. 
Based  on issues raised by several commentators, 4  we  discuss 
the following issues below: 

   Audit Position of the IRS 
   What Types of Participation by Fiduciary Count? 
   Whose Participation, Other Th an Fiduciary, Counts?   

 Audit Position of the IRS 

 Before discussing various issues about  the MP Determina-
tion raised by commentators, it would be prudent to  look 
at the IRS’s audit position. Fortunately, the IRS has set  
forth its audit position in its Passive Activity Loss Audit 
Technique  Guide (the “Guide”). 5  

 Th e Guide was developed to provide Revenue Agents 
and Tax Compliance  Offi  cers with technical information 
and tools to examine issues relating  to both income and 
losses from passive activities. It provides specifi c  guidance 
on potential audit issues along with highlights of common  
errors. Having said this, the Guide is not all encompassing 
and does  not cover every exception. 

 Th e Guide notes that  Code Sec. 469(h)  requires  regular, 
continuous and substantial participation in the opera-
tions  of the business to meet material participation and 
for losses to be  fully deductible. It also notes that there is 
no guidance in the regulations  at this time for material 
participation of trusts and estates. 

 Th erefore, the Guide states that: 

  As an administrative proxy, we look to the seven  tests 
in  Reg. § 1.469-5T(a)  for material participation,  and 
generally will not raise an issue if the trustee meets one 
of  the tests. However, as a technical matter the tests 
apply to individuals,  not to a trust or trustee. Th us, 
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as a legal matter, the trustee must  prove he works on 
a regular basis in operations, on a continuous basis,  
and on a substantial basis in operations, i.e. rise to 
the requirements  of IRC § 469(h).  

Caution.  Th e Guide suggests that examiners  look at 
the following issues, which gives tax advisors an idea 
of  when issues may arise with the IRS:  

   Is the address and EIN of the entity in question a 
long  distance from the fi duciary? Presumably, a long 
distance would indicate  to the IRS a lack of material 
participation. 
   Is the ownership percentage in the entity in question  
low or is the interest a limited partnership interest?   

Note. Th e Guide sets out the following  examination 
techniques and documents to request:  

 Examination Techniques 
   Secure the trust instrument or will and read it. 
   Determine who the trustee is and what his other re-
sponsibilities  are. If the trustee is a busy bank offi  cer 
or attorney, material participation  may be question-
able in businesses or entities in which the trust owns  
an interest.   

 Documents to Request 
   Trust instrument or will including any amendments 
and  codicils. 
   Copies of Schedule K-1s from related entities. 
   Detailed description of business activities conducted  
on Schedule C or F or by any partnerships, or S 
Corporations. 
   Explanation of the duties and responsibilities of the  
trustee for each business, whether conducted as a 
Schedule C, partnership  or S Corporation. 
   Completion of the log at the end of Chapter 4 for any  
activity in which material participation is questioned.   

 What Types of Participation 
by Fiduciary Count? 

 Generally 

 Th e IRS’s position is that the  only party whose participa-
tion counts is the fi duciary. Th erefore,  the IRS does not 
consider the activities of the benefi ciary or any  other party 
for MP Determination purposes. 

 In addition, based on the legislative history of  Code  
Sec. 469 , the IRS treats an estate or trust as materially 

participating  in any activity “if an executor or fi duciary, 
in his capacity  as such, is so participating.” 6  

 Th is raises the issue of what activities of the fi duciary 
are  counted for purposes of the MP Determination. 7  It 
also raises the issue of whether any activities by any  per-
son other than the fi duciary can be considered for MP 
Determination  purposes. 

 Most commentators believe that all activity spent by fi du-
ciaries  with respect to an activity should be treated as partici-
pating in  such activity. 8  Having said this,  two types of activity 
appear to be treated specially, namely investment  activity and 
managerial activity, each of which are discussed below. 

 Work Done in Capacity of Investor 
 As a general matter, the regulations  that apply to individu-
als disregards such individuals’ activities  that are done in 
the capacity of an investor unless that individual  is directly 
involved in such activity’s day to day management  or op-
erations. Specifi cally,  Temporary  Reg. §1.469-5T(f )(2)(ii)  
provides that work done by an  individual in that individu-
al’s capacity as an investor is not  treated as participation for 
purposes of the MP Determination unless  that individual 
is directly involved in the activity’s day to  day management 
or operations. For this purpose, work in the capacity  of 
an investor includes the following: 

   Studying and reviewing fi nancial statements or reports  
on operations of the activity 
   Preparing or compiling summaries or analyses of the 
fi nances  or operations of the activity for the indi-
vidual’s own use 
   Monitoring the fi nances or operations of the activity  
in a nonmanagerial capacity 9    

   Note.  Th e work of a fi duciary inherently  focuses to a 
greater extent on investment duties than individuals  
because fi duciaries have a fi duciary duty to exercise 
care and prudence  in investment matters.  

 Th erefore, it appears that work done in the capacity as an 
investor  may be counted for MP Determination purposes 
but only if the fi duciary  is already directly involved in the 
activity’s day-to-day management  or operations. 

   Note.  Th e intent of this analysis  appears to be to 
distinguish between passive investors and investors  
who actively participate in the activity.  

 Work Done in Capacity of Manager 
 Work done in the capacity of a manager  also receives spe-
cial treatment under the passive activity loss regulations  for 
individuals. Th erefore, it can be expected that any future 
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regulations  for trusts and estates may contain similar 
rules. Specifi cally, an  individual’s services performed in 
the management of an activity  cannot be considered in 
the MP determination unless, for the tax year  in question: 

   No person (other than such individual) who performs 
services  in connection with the activity’s management 
receives compensation  described in  Code Sec. 911(d)
(2)(A)  in consideration  for such services; and 
   No individual performs services in connection with the  
management of the activity that exceed (by hours) the 
amount of such  services performed by such individual. 10    

   Note.  Th e intent of this analysis  appears to be to 
prevent individuals from taking a title that implies  
active management in the activity, such as a title of 
“manager,”  without a commensurate level of participa-
tion in the day to day operations  of the activity. Th is 
appears to refl ect a theme that has reappeared  repeat-
edly of striving to look beyond titles to the underlying 
substance  of a role by the IRS. Th is would seem to 
include the IRS rejection  of a “special trustee” as not 
constituting a fi duciary  in  TAM 200733023 .  

 Fiduciaries Acting in Multiple Capacities 
 One issue that frequently comes up  is how to treat fi du-
ciaries who act in multiple capacities. For example,  in the 
 Aragona Trust  case, some of the fi duciaries  were also employ-
ees of the operating company owned by the trust. Th e  IRS, 
in the  Aragona Trust  case took the position  that the activities 
of the trustees who were also employees of the  operating 
business, in their capacity as employees should not be con-
sidered  when determining whether the trust satisfi ed the 
MP Determination.  Moreover, the IRS argued that because 
it was impossible to disaggregate  the employee activities of 
such trustee/employees, none of their activities  should be 
considered for purposes of the MP Determination. 11  

 Th e Tax Court rejected the IRS’s argument in  Aragona,  
reasoning  that the activities of the trustees—including 
their activities  as employees of Holiday Enterprises, 
LLC (“Holiday”)—should  be considered in determining 
whether the trust materially participated  in its real-estate 
operations. Th e reasons the court gave for this  conclusion 
were as follows: 

   Th e trustees were required by Michigan law to ad-
minister  the trust solely in the interests of the trust 
benefi ciaries, because  trustees have a duty to act as a 
prudent person would in dealing with  the property 
of another, i.e., a benefi ciary. 
   Th e trustees were not relieved of their duties of loy-
alty  to benefi ciaries by conducting activities through 

a corporation wholly  owned by the trust. Th erefore 
their activities as employees of Holiday  should be 
considered in determining whether the trust materi-
ally participated  in its real-estate operations.   

 In  Aragona,  the IRS also argued that because  some of 
the trustees also had direct ownership interests in the 
operating  business that was owned by the trust, some 
of their activities were  attributable to their personal 
ownership in the business and not the  trust’s owner-
ship. Th erefore, according to the IRS argument,  such 
activities should also be ignored for purposes of the MP 
Determination.  Th e Tax Court also rejected this argu-
ment, reasoning: 

   Th e owner/trustees’ combined ownership in each 
entity  was not a majority interest— for no entity did 
their combined  ownership interest exceed 50 percent. 
   Th e owner/trustees’ combined ownership interest  in 
each entity was never greater than the trust’s owner-
ship  interest. 
   Th e owner/trustees’ interests as owners were generally  
compatible with the trust’s goals—they and the trust 
wanted  the jointly held enterprises to succeed. 
   Th e owner/trustees were involved in managing the 
day-to-day  operations of the trust’s various real 
estate businesses.   

 As noted above, most commentators take the position 
that the  fi duciary’s participation in the activities in ques-
tion in any  capacity should count for purposes of the MP 
Determination. 

 Multiple Fiduciaries 
 No authority has directly addressed  the impact of multiple 
trustees. Th e  Aragona Trust  case  involved six trustees, three 
of whom were fully active in the business  and three of whom 
were not active. Th erefore, this suggests that a  majority of 
the trustees are not required to be active in an activity  in 
order for a trust to satisfy the MP Determination. 12  

 According to Byrle Abbin, the AICPA recommended 
approach is  that when there are multiple fi duciaries, mate-
rial participation by  any one fi duciary should be suffi  cient 
for purposes of the MP Determination.  In other words, 
under this approach, “it is not necessary to  take a “head 
count” and establish that all or a majority  of trustees are 
material participants.” 13  

 Special Fiduciaries 
 As illustrated by  TAM 200733023  and  TAM 201317010 , 
giving an individual  who is active in the business the title 
“special trustee”  or some variation thereof, is insuffi  cient to 
satisfy the MP Determination,  with the reason being that 
a title in and of itself is insuffi  cient  to make an individual 
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a fi duciary. Th erefore, taxpayers and their  advisors must 
look at the roles of the purported fi duciary to ensure  that 
they really are fi duciaries. 

 Whose Participation, Other Than 
Fiduciary, Counts?

As should  be obvious from the authorities discussed in Part 
1, the IRS’s  position is that only the fi duciaries’ participa-
tion counts.  Th erefore, activities of other parties, such as 
agents and employees  of the fi duciary, benefi ciaries, or 
successor fi duciaries are generally  ignored for this purpose 
as far as the IRS is concerned. 

 Although the IRS position is that the activities of a 
fi duciaries  agents and employees are not considered at 
all for purposes of the  MP Determination, the sole case 
to address this issue, M.K. Carter  Trust (Mattie Carter 
Trust case) 14  held  that the Mattie Carter Trust’s material 
participation should  be determined by reference to the 
persons who conducted the business  of the activity (i.e., 
the ranch in the case of the Mattie Carter  Trust) on the 
trust’s behalf, including activities of the trust’s  agents and 
employees. Applying this standard, the Mattie Carter Trust  
court concluded that the collective activities of such per-
sons with  relation to the ranch operations during relevant 
times were regular,  continuous and substantial so as to 
constitute material participation. 

Caution.  Although there is legal authority  for taking 
the position that a trust’s agents and employees’  ac-
tivities count for purposes of the MP Determination, 
taxpayers and  their advisors should anticipate that 
the IRS would disagree with  any such position taken.  

Note.  Th e IRS position of excluding  the activities of 
all agents and employees of the fi duciary raises  the is-
sue of whether a trust whose sole trustee is a corporate 
trustee  can ever materially participate in an activity.  

 Trust and Estate MP Determination 
Approach Proposed by Leo L. Schmolka 
(“Schmolka Approach”) 

 Generally 
 Th e author understands the IRS considered  adopting certain 
ideas that Leo L. Schmolka had regarding the intersection  
of the passive activity loss rules, embodied in  Code  Sec. 
469 , and subchapter J. 15  Mr.  Schmolka discussed his ideas 
in depth in a NYU School Tax Law Review  article (the 

“Schmolka Article”), which contains a complete  set of Mr. 
Schmolka’s dream set of regulations (“Schmolka  Regs”). 16  

 Th e Schmolka article fi rst summarized key components 
of subchapter  J, then described the concepts that formed 
the basis of the Schmolka  Regs, and then set out the 
Schmolka Regs themselves. 

   Comment.  Th e Schmolka Regs are prescriptive.  Th at 
is, they are designed to show what the law should be, 
not what  the law currently is. As a result, taxpayers 
and their advisors cannot  rely on the Schmolka Regs. 
However, because they do a very good job  of analyzing 
how the existing treasury regulations might apply to  
trusts and estates, they are instructive when analyzing 
a trust or  estate to make a MP Determination. Also 
note that the Schmolka Regs  predate the  Frank Aragona 
Trust  case. Th erefore,  they do not incorporate that case.  

 Schmolka Regs 

 General Approach 

 Schmolka  Reg. §1.469-5(g)  provides  that trusts and estates 
materially participate in an activity if,  and only if, the trust 
or estate satisfi es one of three “Rules”  that the Schmolka 
Regs set out. 17  

   Rule (1).   A trust or estate satisfi es  Rule (1) if the fi -
duciary materially participates under the standards  of 
 Temporary Reg. §1.469-5T(a)(1) ,(2),  (3), (4), or (5). 
Th erefore, a trust or estate would satisfy Rule  (1) if the 
fi duciary satisfi es one or more of the following standards: 

   Th e fi duciary participates in the activity for more than  
500 hours during such year. 18  
   Th e fi duciary’s participation in the activity for  the tax 
year constitutes substantially all of the participation in  
such activity of all individuals (including individuals 
who are not  owners of interests in the activity) for 
such year. 19  
   Th e fi duciary participates in the activity for more than  
100 hours during the tax year, and such fi duciary’s par-
ticipation  in the activity for the tax year is not less than 
the participation  in the activity of any other individual 
(including individuals who  are not owners of interests 
in the activity) for such year. 20  
   Th e activity is a signifi cant participation activity 
(within  the meaning of Temporary Reg. §1-469-
5T(c)) for the tax year,  and the fi duciary’s aggregate 
participation in all signifi cant  participation activities 
during such year exceeds 500 hours. 21  
   Th e fi duciary materially participated in the activity  
(determined without regard to this particular test) 
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for any fi ve tax  years (whether or not consecutive) 
during the 10 tax years that immediately  precede the 
tax year. 22    

Rule (2).   A trust or estate satisfi es  Rule (2) if the fi -
duciary materially participates under the standards  of 
 Temporary Reg. §1.469-5T(a)(7) .  Th erefore, a trust or 
estate would satisfy Rule (2) if the fi duciary,  based on all 
of the facts and circumstances, the fi duciary participates  
in the activity on a regular, continuous, and substantial 
basis during  such year. 23  

 Rule (2) requires the fi duciary to also satisfy the rules 
contained  in  Temporary Reg. §1.469-5T(b) , which  pro-
vides that certain types of participation is insuffi  cient to 
satisfy  the MP Determination. 

 First,  Temporary Reg. §1.469-5T(b)  provides  that the 
fact that an individual (fi duciary in case of trust or estate)  
satisfi es the requirements of any participation standard 
under any  provision other than  Code Sec. 469  and the 
regulations thereunder  ( e.g.,  standards under  Code Secs. 
1402  and  2032A )  must be ignored for purposes of deter-
mining whether such person materially  participates in any 
activity for  Code Sec. 469  purposes. 24  

 Second,  Temporary Reg. §1.469-5T(b)  provides  that an 
individual’s services ( i.e.,  a fi duciary’s  services in context 
of Rule (2)) performed in the management of an  activity 
must be ignored when determining whether that person 
materially  participates unless, for the year in question: 

   No person (other than such person) who performs 
services  in connection with the management of the 
activity receives compensation  described in  Code Sec. 
911(d)(2)(A)  in consideration  for such services; and 
   No individual performs services in connection with 
the  management of the activity that exceed (by hours) 
the amount of such  services performed by such in-
dividual. 25    

 Th ird, the fi duciary must participate no less than 100 
hours  during the tax year in question. 26  

   Rule (3).   A trust or estate satisfi es  Rule (3) if, during 
the entire 12-month period ending on the last  day of the 
tax year: 

   Th e activity has at least one full-time employee (who  
may be a fi duciary or a benefi ciary), substantially all of 
whose services  are in the active management of the activity; 
   Th e activity has at least three full-time employees 
(none  of whom is a benefi ciary or a fi duciary), sub-
stantially all of whose  services are services directly 
related to the conduct of the activity; 
   Th e activity pays or incurs amounts allowable of the 
activity’s  gross income for such period; and as deduc-
tions solely by reason of  Code  Sec. 162  or  404  that 
exceed 15 percent; 

   A fi duciary materially participates under the standard  
of  Temporary Reg. §1.469-5T(a)(7)  ( i.e.,  the  same 
rule as contained in Rule (2)), 27  with  the following 
modifi cations. First, for purposes of applying Tempo-
rary  Reg. §1.469-5T(b)(2)(iii) , which is  incorporated 
via  Temporary Reg. §1.469-5T(a)(7) ,  the 100-hour 
rule shall be applied by substituting 50 hours for 100  
hours. Second, compensation paid to a fi duciary or to 
a benefi ciary  having more than a remote contingent in-
terest (within the meaning  of  Code Sec. 318(a)(3)(B) ) 
shall be ignored.   

 Special Rules and Defi nitions 
   Generally.   As  noted above, there are several unresolved 
issues under existing law  regarding the MP Determination. 
Th ese include the following: 

   What type of participation counts? 
   Whose participation counts? 
   How does the MP Determination Analysis apply to 
fi duciaries  acting in multiple capacities or where there 
are multiple fi duciaries? 
   How does the MP Determination analysis apply to 
non-individual  trustees? 
   How does the MP Determination analysis apply to 
activities  conducted through closely held corporations 
or partnerships?   

 What Types of Participation Counts 
in the MP Determination—General

Rule 
 Th e Schmolka Regs provide that, as  a general rule, any 
work done by a fi duciary in connection with an  activity 
in which the trust or estate owns an interest at the time  
of such work is treated as participating. 28  

 Work Done in Capacity of Investor 
 For purposes of Rules (1) and (2),  work done in the capac-
ity of an investor does not count as participation  unless 
the fi duciary is directly involved in the activity’s  day to 
day management or operations. 29  

 For this purpose, work done by a fi duciary in its capacity 
as  an investor in an activity includes the following: 

   Studying and reviewing fi nancial statements or reports  
on operations of the activity; 
   Preparing and compiling summaries or analyses of 
the fi nances  or operations of the activities for the 
individual’s own use;  and 
   Monitoring the fi nances or operations of the activity  
in a non-managerial capacity. 30    
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Note.  Th e Schmolka Regs do count work  done in the 
capacity as an investor as participation for purposes  
of Rule (3). For this purpose, such activities are given 
greater weight  to the extent that the fi duciary has 
authority to eff ectuate changes  based on that work. 31   

 Work Done in Capacity of Manager 
 Regarding managerial work, the Schmolka  Regs count all 
managerial activities for purposes of Rules (2) and  (3). Th is 
diff ers slightly from  Temporary  Reg. §1.469-5T(f)(2)(ii)(C) , 
which imposes preconditions  to the recognition of man-
agement work. 32  

 Successor Fiduciaries 
 Most trust instruments and wills include  provisions 
for successor fi duciaries. Th e Schmolka Regs provide 
that  only work done by the currently serving fi duciary 
counts for purposes  of the MP Determination. Th erefore, 
activities of named successor  fi duciaries, which are not 
currently serving as such, do not count  for purposes of 
the MP Determination. 33  

 Fiduciaries Acting in Multiple Capacities; 
Multiple Fiduciaries 
 Th e Schmolka Regs take the position  that the fi duciary’s 
total participation counts towards the  MP Determination 
regarding of whether the fi duciary acts in multiple  capaci-
ties. 34  Th e Schmolka Regs  also address the issue of how to 
treat multiple fi duciaries by aggregating  the participation 
of all of the fi duciaries of the trust or estate  in question. 35  

 Non-Individual Fiduciaries  
 For non-individual fi duciaries, such  as corporate trustees, 
the Schmolka Regs take the position that the  total activities 
of such fi duciary’s employees are treated as  that fi duciary’s 
participation for purposes of the MP Determination. 36  

 Activities Conducted Through Closely Held 
Corporations or Partnerships 
 For closely held corporations, the  Schmolka Regs apply 
 Temporary  Reg. §1.469-1T(g)(3)(I)  and (iii), which ad-
dresses how  to apply the material participation analysis 
to closely held businesses,  to the MP Determination for 

trusts and estates. 37  Th erefore, a closely held corporation 
( i.e.,  not  the trust or estate, but the closely held corpora-
tion in which the  trust or estate owns an interest) will be 
treated as satisfying the  MP Determination if: 

   One or more fi duciaries, each of who is treated 
as materially  participating in such activity, owns 
(directly or indirectly) more  than 50 percent of the 
value of such corporation’s outstanding  stock, or the 
requirements of  Code Sec.  465(c)(7)(C)  are satisfi ed 
(taking into account  Code Sec. 465(c)(7)(D)  but not 
 Code Sec. 465(c)(7)(C)(iv) ); and 
   Th e determination of whether the fi duciary materi-
ally  participates in the activity in question must be 
determined by applying  Temporary Reg. §1.469-5T  
except  that in applying such rules: 

   All activities of the corporation must be treated as 
activities  in which the fi duciary holds an interest 
in determining whether the  fi duciary participates 
in an activity of the corporation; and 
   The fiduciary’s participation in all activities  
other than activities of the corporation shall be 
disregarded in determining  whether its participa-
tion in an activity of the corporation is treated  
as material participation under  Temporary  Reg. 
§1.469-5T(a)(4)  (relating to material participa-
tion  in signifi cant participation activities).     

 Conclusion 
 Part 1 of this column summarized key  legal authorities 
relevant to the issue of material participation  of trusts and 
estates, including a discussion of the following authorities.  
Th is part 2 discussed several factors that may be relevant to 
the  issue of whether a trust or estate materially participates 
in a business  activity. It then summarized a set of proposed 
regulations that were  prepared by Leo Schmolka, which 
were published in the New York University  School of Law’s 
Tax Law Review, but which are commentary since  they 
are not promulgated by the Service. Th e Schmolka Regs 
constitute  the most thorough analysis of the issue of mate-
rial participation  available and are useful when examining 
trusts and estates to determine  whether such trusts or 
estates material participate in a trade or  business activity. 
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